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EXECUTIVE SUMMARY: UN COMPLAINT FILED BY CAP, SEPTEMBER 9, 2021

Privileged and Confidential – for Board of Governors Only

On September 9, 2021, at or about 8 a.m., CAP filed a complaint against Canada 

(referred to as a “communication”) to the United Nations Human Rights Committee.

CAP’s complaint was submitted under the International Covenant on Civil and Political 

Rights, pursuant to the “Optional Protocol” to the Covenant, which sets out a complaint 

procedure. Complaints under the Covenant are adjudicated by the UN Human Rights 

Committee. 

Canada is a party to both the Covenant and the Optional Protocol, and therefore bound 

by decisions of the Committee. This is the same complaint mechanism successfully 

used by Sandra Lovelace in 1977 to challenge the discriminatory marrying-out 

provisions of the Indian Act, which resulted in the passage of Bill C-31 in 1985.

The complaint reviews in detail Canada’s long history of discriminatory treatment of 

non-Status and off-reserve Indigenous peoples. Ultimately, the culminating event at the 

heart of CAP’s complaint is the Federal Government’s “distinctions-based approach” to 

Indigenous policy-making, introduced in 2016. As part of this policy, Canada has 

chosen only to engage in consultation and negotiation with three “recognized” groups, 

the MNC, ITK, and AFN, none of whom represent the interests or voice of all off-reserve 

Indigenous peoples. This is despite the finding of the Supreme Court of Canada in 

Daniels in 2016 that the federal government has jurisdiction over Métis and non-status 

peoples, and “it is the federal government to whom [Métis and Non-Status] can turn” for 

policy-making.

Canada has acknowledged in its own policy documents that it has international and 

domestic constitutional obligations to facilitate Indigenous self-determination and that 

direct negotiation with Indigenous communities is necessary to the achievement of this 

goal. However, Canada has denied off-reserve Indigenous peoples this right by failing 

to involve them at all in consultation or negotiations about self-government, land claims, 

healthcare, education, infrastructure, or natural resources – the foundational rights and 
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interests which would facilitate off-reserve peoples to establish self-government and 

which enable Indigenous people to exercise and express their culture. 

The complaint alleges that Canada has excluded CAP’s constituents from consultation 

and negotiation because of their aboriginality and residence, in that they live off-reserve 

and/or are non-Status. As a result, the complaint alleges, Canada’s distinctions-based 

approach is discriminatory and in breach of its international and constitutional 

obligations.

Specifically, CAP’s complaint alleges that Canada’s “distinctions-based approach” has 

violated the Covenant in the following ways:

1. Article 1, paragraphs 1-3: Canada has failed to honour CAP’s (and its 

constituents’) right to self-determination, in that Canada fails to consult with and 

involve CAP in its decision-making on Indigenous policy-making;

2. Article 2, paragraphs 1-3: in excluding the national representative of off-reserve 

Indigenous people from measures to advance the rights and conditions of 

Indigenous peoples, Canada has discriminated against CAP (and its 

constituents) on the basis of race, national or social origin, and birth or other 

status;

3. Article 25, paragraph (a): Canada has failed to allow CAP and its constituents to 

take part in the conduct of public affairs through their freely chosen 

representative, CAP;

4. Article 26: Canada has failed to provide its off-reserve Indigenous people with 

equal and effective protection against discrimination on any ground such as race, 

national or social origin, or birth or other status; and

5. Article 27: Canada has failed to ensure that CAP’s constituents can freely enjoy 

their cultural rights.
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CAP’s complaint argues that a complaint to the UN is necessary at this stage because 

domestic litigation against the federal government is extremely expensive, takes many 

years to resolve, and is unlikely to result in an effective remedy. 

CAP’s complaint also argues that domestic litigation against Canada on the same 

grounds of the complaint may be foreclosed by a decision of the Supreme Court of 

Canada in 1994, Native Womens’ Association of Canada, in which the Court decided, 

essentially, that the federal government can choose to consult with some groups and 

not others.

After receiving a complaint, the UN will first conduct a preliminary review for general 

admissibility. We anticipate this first review may happen as soon as a few weeks after 

filing, although it could take up to a couple of months. If the UN has questions about the 

admissibility of the complaint, it may ask Canada for submissions on admissibility, it 

may ask for supplementary submissions from CAP, or it could defer the complaint 

without adjudicating it on its merits. If it takes the latter course, CAP could potentially 

refile after taking further steps to pursue remedies in the Canadian courts, or pursue 

other international avenues.


